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Creative Expression and
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alifornia Evidence Code
section 352.2 became ef-
fective January 2023. Sec-
tion 352.2 effectuates the
Legislature’s recognition that de-
spite Evidence Code section 352’s
relevance and probative value limi-
tations, the symbolic blindfold might
be slipping and undue prejudice
arising through the admission of
creative works at trial. That’s right,
art. Section 352.2 expressly modifies
section 352 (in criminal cases) by
creating a presumption that “cre-
ative expression” has minimal pro-
bative value. Why did this happen,
and should this presumption be
expanded to civil cases?
Evidence Code sections 352 and
352.2
As almost every litigator knows,
section 352 allows a court-whether
criminal or civil-n its discretion, to
exclude evidence if “its probative
valueissubstantially outweighed by
the probability that its admission
will (a) necessitate undue consump-
tion of time or (b) create substantial
danger of undue prejudice, of con-
fusing the issues, or of misleading
the jury.” Among other things, a
trial court can determine whether
any potentially prejudicial effect, out-
weighs the probative value. People
v. Jones, 51 Cal.4th 346, 373 (2011).
The “prejudice” section 352 refers
to is supposed to apply to “evidence
which uniquely tends to evoke an
emotional bias against defendant
as an individual and which has very
little effect on the issues,” however,
undue prejudice is not synonymous
with merely “damaging” evidence.

People v. Bolin, 18 Cal.4th 297, 320
(1998) (internal quotation marks and
citation omitted). Nonetheless, inthe
Legislature’s view, when it comes
to creative expression, section 352
has been susceptible to admission
of evidence triggering racial and
other biases.

To address this section 352 pro-
blem, section 352.2 requires the court
to consider, among other things:

¢ “[T]he probative value of such
[creative] expression for its literal
truth or as a truthful narrative is
minimal unless that expression is
created near in time to the charged
crime or crimes, bears a sufficient

level of similarity to the charged
crime or crimes, or includes factual
detail not otherwise publicly avail-
able”;

¢ “[U]ndue prejudice includes,
but is not limited to, the possibility
that the trier of fact will, in violation
of Section 1101, treat the expres-
sion as evidence of the defendant’s
propensity for violence or general
criminal disposition as well as the
possibility that the evidence will
explicitly or implicitly inject racial
bias into the proceedingsl,]”; and

o Whether “Experimental or social
science research demonstrat[es] that
the introduction of a particular
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type of expression explicitly or im-
plicitly introduces racial bias into
the proceedings.” § 352.2(a) & (b).

Section 352.2 also requires the
court to decide the admissibility
of creative expression outside the
presence of the jury.

The Legislature initially intended
section 352.2 to preclude the intro-
duction of unduly prejudicial music
(particularly rap) lyrics. But the term
“creative expression” was ultimately
given much wider meaning inclu-
ding “the expression or applica-
tion of creativity or imagination in
the production or arrangement of
forms, sounds, words, movements,



or symbols, including, but not limi-
ted to, music, dance, performance
art, visual art, poetry, literature, film,
and other such objects or media.”
§352.2(c).

It is clear that by enacting sec-
tion 352.2, the Legislature did not
intend to entirely prohibit the use
of creative or artistic expression as
evidence, but instead, to foreclose
introduction where it would intro-
duce undue prejudice, most like-
ly in the form of racial and other
stereotypes and biases. Therefore,
unless a prosecutor can demon-
strate the creative expression was
“created near in time to the charged
crime or crimes, bears a sufficient
level of similarity to the charged
crime or crimes, or includes factual
detail not otherwise publicly avail-
able,” it is now less likely such cre-
ative expression will be admitted.

People v. Venable & People 0.
Coneal

In People v. Venable, 88 Cal.App.
5th 445 (2023), the Court of Appeal
ordered a new trial because the
prosecution relied heavily on a rap
video and its lyrics, in which the
defendant appeared. Venable held
that section 352.2 is retroactive,
and that the trial court should not
have admitted the video, particularly
because there was scant other evi-
dence of defendant’s guilt and the
video was the means by which the
prosecution linked the defendant
to the crime. Id. at 458.

Venable explained that the “Legis-
lature [added Section 325.2] to ad-
dress the problem of introducing
racial stereotypes and bias into
criminal proceedings by allowing
rap lyrics into evidence” and that
“[a] substantial body of research
shows a significant risk of unfair
prejudice when rap lyrics are intro-
duced ... .” Venable, 88 Cal.App.5th
at 454 (internal quotations and cita-
tions omitted). “[R]ap lyrics and
other creative expressions get used
as racialized character evidence:
details or personal traits prosecu-
tors use in insidious ways playing
up racial stereotypes to imply guilt.
The resulting message is that the
defendant is that type of Black (or
Brown) person....” Id. (internal quo-
tations and citations omitted). In
doing this, “[t]here’s always this
bias that this young Black man, if
they’re rapping, they must only be
saying what’s autobiographical and
true, because they can’t possibly
be creative.” Id. at 454-55 (internal
quotations and citations omitted).

Admitting the evidence against the
defendant raised concerns over
the “precise effects the Legislature
sought to avoid[,]” namely, the
injection of racial bias. Id. at 455.

Thus, section 352.2 aims to en-
sure that the “accused person’s
creative expression will not be
used to introduce stereotypes or
activate bias against the defendant,
nor as character or propensity ev-
idence; and to recognize that the
use of rap lyrics and other creative
expression as circumstantial evi-
dence of motive or intent is not a
sufficient justification to overcome
substantial evidence that the intro-
duction of rap lyrics creates a sub-
stantial risk of unfair prejudice.”
Id. at 455 (internal quotations and
citations omitted).

Interestingly, at least one Court
of Appeal opinion anticipated sec-
tion 352.2 long before its enact-
ment. In People v. Coneal, 41 Cal.
App.5th 951, 953954 (2019), Divi-
sion 5 of the First District applied
section 352 to five music videos
featuring the defendant. Despite
an extensive effort by the prosecu-
tion’s experts to interpret the videos
as either historical references or
coded communications about cur-
rent events, the court found such
interpretation to require a leap of
faith that was unjustified and lack-
ing any truly persuasive grounds
for doing so. As the court noted,
such minimal probative value was
“substantially outweighed by the
highly prejudicial nature of the vi-
olent, inflammatory lyrics ... .” Id.

Coneal distinguished two prior
Court of Appeal opinions which
had admitted lyrics (but not actu-
al videos). In those decisions, the
reviewing courts found the lyrics
sufficiently related to criminal gang
activity to make them probative.
See People v. Olguin, 81 Cal.App.
4th 1355 1373 (1994) [gang mem-
bership important enough to out-
weigh any prejudice from violent
lyrics]; People v. Zepeda, 167 Cal. App.
4th 25, 35 [lyrics and poems de-
monstrated gang membership and
animosity toward rivals that out-
weighed any prejudice].

However, unlike those cases,
Coneal found the videos to be cu-
mulative to other evidence and
the lyrics, in particular, extremely
prejudicial. Coneal, 41 Cal.App.5th
at 968. “Absent some meaningful
method to determine which lyr-
ics represent real versus made up
events, or some persuasive basis

to construe specific lyrics literally,
the probative value of lyrics as evi-
dence of their literal truth [wals
minimal.” Id. Coneal also antici-
pated the Legislature’s concerns,
expressly noting the differential
treatment between rap lyrics and
the lyrics of other musical genres
by the courts. Id. at 969, fn. 16.
Coneal shows that if applied very
carefully, section 352 can prevent
injection of racial bias. But at least
in criminal cases, the Legislature
has given the courts a more dis-
crete path to follow-hy enacting
section 352.2.

Should Section 352.2 be applied
in civil matters?

The iconic image of the blindfolded
lady represents the promise of un-
biased administration of justice.
That promise has never been lim-
ited to criminal proceedings, and
we live in a time with an upwelling
of racial animus. So why should
a different rule apply to creative
expression in civil matters? If im-
mutable characteristics sometimes
tip the scales against justice, as
the Legislature recognized when
examining section 352, why not
extend section 352.2 to civil cases?

Although civil cases involving
creative works and undue prejudice
might be rare, it’s not hard to think
of examples. Take, for instance, a
civil suit for misappropriation of
company funds where the defen-
dant is a person of color. In this
scenario, a disgruntled employee
or partner could have written a

song or created some other form
of artistic expression regarding
stealing company funds, revenge,
the demise of the company, ani-
mosity toward its leadership, and
more. Under section 352, unlike
352.2, admission of such creative
expression may open the door to
the very same injection of racial
bias that section 352.2 can more
rigorously prevent.

The employer moves to intro-
duce the former employee’s creative
expression as evidence of motive,
plan, etc. (if the artistic work was
made before or during the al-
leged incident), or a party admis-
sion against interest, or on other
grounds, and wants the jury to
treat it as additional proof that the
defendant actually stole the funds.
In a case where there is scant other
evidence of the former employee
having committed this wrong, pre-
judice may result in a very manifest
injustice. And in California, all it
will take is nine jurors to find
against the defendant.

‘What harm would arise by giving
judges the same discrete path to
follow in civil cases, which they now
must follow in criminal cases with
respect to works of creative expres-
sion? Any burden on the courts
in administering section 352.2 in
civil cases must surely pale com-
pared to lowering Lady Justice’s
veil. Let’s keep her promise instead.
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